Internet Film Distribution Agreement


This Internet Film Distribution Agreement (the ``Agreement'') is made and entered into this _________________ day of _________________, _________________, by and between Night Films, Inc., a Georgia corporation, (``we,'' ``us,'' or ``Night Films'') and _________________, a _________________, (``you'').

1. OVERVIEW:

1.1 We own and operate the Web site with the url ``www.nightfilms.com.'' We may establish other Web sites or other sites accessible over the Internet or other networks (any such site(s) both alone and collectively being referred to herein as the ``Web Site'') where we offer short films and videos (the ``Films'') to our customers. We currently charge our customers a monthly subscription fee. With their subscription, customers have the unlimited right to stream or download the Films for private use. We license non-exclusive rights to offer the Films from our Web Site (the ``Internet Uses''), to show the Films on television or in theaters, and sell them on tapes, CD's, DVD's or any other method or format (the ``Non-Internet Uses''). The contributors to the Films are referred to herein as ``Contributors.'' We allocate a portion of the subscription and advertising fees we collect for Internet Uses to our Contributors (the ``Contributor's Pool'') and then make commercially reasonable efforts to allocate those fees among Contributors in proportion to the number of times each particular Film is streamed and/or downloaded in any given calendar quarter. We pay Contributors a percentage of the revenues we collect for Non-Internet Uses of their particular Film.

2. LICENSE GRANT:
2.1 You hereby grant to us a non-exclusive, worldwide, perpetual license to exploit without restriction the short film entitled ``What Happened?'' (``Your Film''), a copy of which you have delivered to us in the following format: VHS. The license you are granting to us includes the license to offer Your Film in any and all formats including, but not limited to, streaming and downloading over the Internet, theatrical, television, satellite, DVD, CD ROM, videotape and any other methodology now devised or that may be devised in the future. You also grant to us the right to authorize customers to make copies of Your Film for personal use including the right to copy Your Film onto a DVD or other format (to allow downloading from the Internet and viewing on television or for any other personal use). You also grant to us the right to license all of the rights you have granted to us to any third parties to exploit Your Film in any way that we are authorized to exploit it (for example, by offering Your Film over Web sites of others).

2.2 The above license includes the license to use portions of Your Film and the names and images of individuals appearing in Your Film to promote both Your Film and our Web Site.

3. TERM:

3.1 The license you are granting to us under this Agreement shall remain in effect for the full term of the copyright so long as the copyright exists in any country in the world.

4. CONSIDERATION:

4.1 We will pay you a license fee for the Internet Uses to the extent we receive subscription fees and/or advertising revenue as follows:

We will first determine the ``Contributor Pool'' for any calendar quarter by calculating the total receipts less refunds and then deduct thirty percent (30%), as our distribution fee. Our receipts will include any subscriber fees and any advertising fees that we collect. We then deduct our expenses of maintaining and hosting the Web Site. The remainder is the ``Contributor Pool.'' We assign points to each of the Films based on the number of copies that are streamed and downloaded each calendar quarter. We assign one point for streaming and four points for downloading. We then allocate the Contributor Pool among the Films available on our Web Site for that calendar quarter.

Rules for allocations are as follows:

(a) One point is allocated for streaming and four points for downloading.

(b) No more than four points will be allocated for all streaming and downloading of any one Film by any one subscriber that occurs during any one calendar quarter.

(c) We may produce and contribute some of the Films in which case we will be treated as a Contributor for such Films in the same manner as are the other Contributors.

4.2 We will pay you forty percent (40%) of the revenues less refunds we receive for licensing Your Film for Non-Internet Uses.

4.3 We will pay you fifty percent (50%) of sums received for licensing to third parties who sublicense to end users.

4.4 We may make mistakes in our allocations of the Contributor Pool for Non-Internet uses. It is agreed that as long as we exert commercially reasonable efforts to make our allocations correctly, we will have no obligation to reallocate any amounts received and disbursed incorrectly. However, you agree that in the event we allocate and pay you more than the amount to which you are entitled, you will, upon demand from us, refund to us any amount overpaid. We will make commercially reasonable efforts to correctly reallocate any sums that we mistakenly pay out and then are paid back to us.

4.5 All sums which we owe to you will be paid to you within forty-five (45) days of the end of each calendar quarter for sums received and not refunded during that quarter.

4.6 Where Your Film is licensed with other Films in a package, we agree to allocate revenues, less refunds and adjustments, among the Films in a commercially reasonable manner.

5. REPORTS:

5.1 We will provide reports to you on or before the time each payment is due for any calendar quarter setting forth the following information:

(a) Sums received for Internet Uses and the reason for the sums received (for example, subscription fees versus advertising fees);

(b) Refunds and adjustments;

(c) Revenues received from Non-Internet Uses less refunds and adjustments; and

(d) A calculation of the percentage payable to you.

6. BOOKS AND RECORDS:

6.1 You will have the right, upon notice of seven (7) business days, to review our books and records to determine the amounts owed to us and/or the accuracy of reports we have given to you. Such audits may be made by you and/or your designated representatives and are at your cost. We will make all books and records available for review at our office in a convenient manner: all books and records will be reasonably organized and copying facilities of reasonable speed and quality will be available for use on the premises. In the event that you conduct an audit and discover a discrepancy greater than 2% of what you are owed, we will pay out:

(a) The amount of the deficiency;

(b) Your reasonable costs of conducting the audit including accounting fees; and

(c) Accrued interest.

If you discover a discrepancy equal to or less than two percent (2%), we will immediately pay you the difference with applicable interest.

7. CONFIDENTIALITY:

7.1 We are permitting you to view certain of our confidential information and materials because you are a Contributor. In exchange for our permitting you to review such confidential information, you are agree that your disclosure and use of such confidential information and materials will be restricted as set forth in this section.

7.2. Confidential Trade Secrets: You acknowledge and agree that any and all confidential information and materials of and relating to our business, from which we derive actual or potential economic value from such confidentiality, constitute our confidential and proprietary trade secrets (such confidential information and proprietary trade secrets being referred to herein as the ``Confidential Information''). Our ``Confidential Information'' includes the following to the extent not publicly disclosed:

(a) Sales and financial information relating to our operations, including, but not limited to, our advertising revenue and information about our Web site traffic (hits and ``stickiness'');

(b) The identities of our subscribers and potential subscribers and information or data relating to discussions with those subscribers and potential subscribers such as their objectives and needs; and

(c) The terms of our agreements with you and our other employees, contractors, dealers, and customers.

Notwithstanding any other provisions of this Agreement, Confidential Information shall not include:

(a) information which is, or subsequently becomes, within the knowledge of the public generally through no fault of yours;

(b) information which you can substantiate by written documentation was known to you at the time of receipt; or

(c) information which is subsequently obtained lawfully from a third party who had obtained the information free of any confidentiality obligations.

7.3 You agree that you will keep any and all of the Confidential Information that we provide to you in confidence and not use it or disclose it to any other person or entity except as reasonably required for the purposes for which we have allowed you to have the Confidential Information. With respect to all such information, you will exercise the same degree of care to protect our Confidential Information that you exercise with respect to protecting your own confidential information, and in no event less than reasonable care. In this regard you will make sure that any of your employees, subcontractors or others who receive any of our Confidential Information are bound by written agreement not to disclose or use such information other than as you are permitted to use it herein. You will provide us a copy of such agreement before disclosing any of the Confidential Information to any such individual.

7.4 In the event that any of the information referred to hereinabove is confidential but does not constitute a trade secret under Georgia law, such confidential information not constituting a trade secret shall be subject to the restrictions provided for herein for no longer than two (2) years from the date of this Agreement.

7.5 Subpoena Exception: Notwithstanding the foregoing, in the event that you receive a subpoena or other validly issued administrative or judicial process requesting any of the documents or other materials or other disclosure of any of the Confidential Information, and are not prevented under applicable law from disclosing such fact, you shall promptly notify us and tender to us the defense of such demand. Unless the demand shall be timely limited, quashed, or extended, you shall thereafter be entitled to comply with that demand to the extent required by law. If requested by us, you shall cooperate at our expense, in the defense of such demand.

8. ADVANCE:

8.1 In order to further encourage you to place Your Film with us, we will pay you an advance of $500.

8.2 Any advance must be recouped against the consideration payable to you in Clause 4 above before you will receive any additional payments. In other words if we pay you an advance of $500, the first $500 you earn under Clause 4 above will be paid to us. After that we will pay you any sums due to you under that section.

9. NO OBLIGATION TO EXPLOIT FILM:

9.1 Notwithstanding any other term of this Agreement, we are not obligated to make Your Film or otherwise exploit Your Film in any manner.

10. DELIVERY:

10.1 You will deliver copies of Your Film to us by whatever method and format we reasonably require.

11. SECURITY PRECATUIONS:

11.1 We will endeavor to implement whatever copyright protection scheme we deem to be optimal for our system. There may be copyright protection schemes that provide better protection than what we implement, but would disrupt service to our customers. There is no protection scheme that will absolutely prevent someone from making unauthorized copies of Films that are downloaded. We reserve the right to reject any protection scheme that we do not believe will work for or believe would be too costly or difficult for us to implement.

12. MARKETING EFFORTS:

12.1 We will exert whatever marketing efforts we consider to be appropriate; we are not required to exert any marketing efforts.

13. REPRESENTATIONS, WARRANTIES AND DOCUMENTS:

13.1 You represent and warrant to us that:

(a) You own all proprietary rights in Your Film;

(b) There are no restrictions against you granting the rights to us that you are granting hereunder;

(c) You have not previously assigned or licensed any rights in Your Film to anyone else except as stated above;

(d) You own the copyrights in Your Film and they have not passed into the public domain;

(e) There are no liens or encumbrances on Your Film;

(f) The producers, directors, writers, actors, actresses, crew, and other people that have contributed to Your Film have all assigned any and all copyrights in Your Film to you in writing;

(g) You have obtained written privacy and publicity rights releases from each and every person whose likeness, image and/or voice appears in Your Film and you have been granted the right to use and exploit such likenesses, images, and voices in any way you desire and the right to assign and license those right to others and, further, you have licensed those rights to us hereunder;

(h) You have not previously assigned any rights in Your Film to anyone else;

(i) You have likewise not licensed any rights in Your Film to anyone else that would prohibit you from licensing the rights you are granting to us hereunder;

(j) You have not granted any licenses to any third parties whatsoever except as follows:

The representations and warranties set forth above are true now and will be true in the future.

13.2 You agree to deliver to us copies of any documents we reasonably request supporting your right to license the rights granted to us hereunder including employment agreements, copyright assignments and privacy and publicity rights releases.

14. INDEMNITY:

14.1 You agree to indemnify and hold us harmless from any and all losses and damages including attorney's fees and litigation, resulting from claims made against us by third parties for our exploiting Your Film in any manner that you have authorized us to so exploit it under the terms of this Agreement.

15. GOVERNING LAW:

15.1 This Agreement shall be governed by and construed in accordance with the laws of the State of Georgia.

16. MODIFICATIONS:

16.1 We may make changes to this Agreement upon thirty (30) days written notice to you, advising of the change and the effective date thereof. Such changes will be effective if you do not notify us that you object within thirty (30) days. If you do provide notice to us of objection, then we may either continue exploiting your Film under the terms of this Agreement without such change or elect to discontinue exploiting your Film.

17. SEVERABILITY:

17.1 The unenforceability or invalidity of any term, provision, section or subsection of this Agreement shall not affect the validity or enforceability of any remaining terms, provisions, sections or subsections of this Agreement, but such remaining terms, provisions, sections or subsections shall be interpreted and construed in such a manner as to carry out fully the intention of the parties hereto.

18. NOTICES AND PAYMENTS:

18.1 All notices and payments shall be in writing and shall be delivered, faxed, emailed or sent by registered or certified mail, postage fully prepaid, with a copy sent by ordinary mail. The following addresses, fax numbers and email addresses shall be used for each party for these purposes:

To: Night Films, Inc. 
c/o __________________________________________________________
    __________________________________________________________
    __________________________________________________________
Fax No. ______________________________________________________
Email Address: _______________________________________________


To: Customer 
c/o __________________________________________________________
    __________________________________________________________
    __________________________________________________________
Fax No. ______________________________________________________
Email Address: _______________________________________________

Any party may change the address, fax number and/or email address for that party by written notice hereunder. Except as provided in the next sentence below, all notices shall be effective upon the date of the earlier of delivery or attempted delivery, if mailed certified mail, delivery, if hand delivered, and faxing or emailing, if faxed or emailed. If faxed or emailed, such notice shall not be effective at the time faxed or emailed unless a copy is also sent that same day by next day (or next business day) delivery via Federal Express, United Parcel Service, Airborne, U.S. Postal Service (Express Mail) or any of their successors. Payment shall be effective upon delivery.

19. ARBITRATION:

Initials: Night Films: _________________
Customer: _________________

19.1 Any controversy or claim arising out of or relating to this Agreement, and any other disputes between the parties hereto, shall be settled by arbitration in accordance with the commercial arbitration rules of the American Arbitration Association, and judgment upon the award rendered by the arbitrator or arbitrators may be entered in any court having jurisdiction thereof. Any arbitration proceedings shall be held at the offices of the American Arbitration Association in Atlanta, Georgia. It is expressly agreed that the arbitrator shall be empowered and permitted to grant preliminary and permanent equitable relief in addition to awarding damages.

20. INTERPRETATION:

20.1 The fact of authorship by or at the behest of a party shall not affect the construction or interpretation of this Agreement.

21. ENTIRE AGREEMENT:

21.1 This Agreement embodies the entire agreement and understanding of the parties and supersedes all prior agreements, representations and understandings between the parties hereto relating to the subject matter hereof.

IN WITNESS WHEREOF, each of the parties has caused this Agreement to be executed and delivered by its duly authorized officers as of the day and year first written above. Any individual executing this Agreement on behalf of any party hereto does hereby represent and warrant that such execution is made with full authority and that such party is bound by the terms hereof. This Agreement is not binding until the same or different copies are signed on behalf of each of the parties and delivered, with such signature, to the other party

